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APPEARANCES WILL BE BY ZOOM OR IN PERSON  
 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC09-00403 
CASE NAME: RAHIM VS GONZALEZ 
HEARING ON MOTION TO/FOR EXPUNGE LIS PENDENS FILED BY ZAHARA 
RAHIM 
* TENTATIVE RULING: * 
 
Granted. No opposition.  

  

  
 2.  TIME:  9:00   CASE#: MSC15-00098 
CASE NAME: MILLER VS STUBER 
HEARING ON PETITION TO/FOR CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY PHILIP STUBER, PAMELA STUBER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. There is no record of proof of service after the date for the 
hearing was assigned on October 13, 2021.   

  

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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 3.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION TO/FOR DISSOLVE PRELIMINARY INJUNCTION FILED 
BY U.S. BANK, NATIONAL ASSOCIATION, AS TRUSTEE 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant U.S. Bank, N.A. as Trustee for the Holders of The 

MASTR Adjustable Rate Mortgages Trust 2007-2 ("U.S. Bank") for an order dissolving the 

preliminary injunction previously issued by the Court on April 23, 2019. For the reasons set 

forth, the motion is granted, and the preliminary injunction issued April 23, 2019 shall be 

dissolved.   

Factual Background 

U.S. Bank is the holder of a deed of trust recorded in 2007 encumbering the residential real 

property located at 2354 Alameda Diablo in Diablo (the " Property"). Mojdeh Salehomoum sued 

her former partner Omid Bahrami-Daghigh, also known as Omid Bahrami ("Omid Bahrami" in 

this tentative ruling), asserting rights and interests in various assets and income, and seeking 

dissolution of their financial partnership, among other relief. Omid Bahrami filed a cross-

complaint in that action.  

Navid Bahrami, brother of Omid Bahrami, subsequently sued Ms. Salehomoum for avoidance of 

a fraudulent transfer and cancellation of a deed granting title to Ms. Salehomoum to the 

Property. (Def. RJN Exh. 9.) Nationstar Mortgage LLC dba Mr. Cooper ("Nationstar") was 

named a defendant in that complaint as the holder of the deed of trust on the Property. (Def. 

RJN Exh. 9 [Compl. ¶ 2.) U.S. Bank was added as a defendant on November 27, 2019 as it is 

the holder of the deed of trust, and Nationstar is the loan servicer. These actions have been 

consolidated. 

Prior to consolidation of the actions, in 2019, Navid Bahrami made a motion for a preliminary 

injunction to enjoin Nationstar from foreclosing on the Property. The Court granted the motion. 

(Def. RJN Exh. 11 [4/23/2019 Order; Zerr Decl. ¶ 2.)  

The preliminary injunction issued on April 23, 2019 enjoins Nationstar from foreclosing on the 

Property "conditioned on (1) plaintiff posting an undertaking in the sum of $5,000 on or before 

April 26, 2019; and (2) plaintiff timely making the monthly mortgage payment due under the 

subject mortgage: $13,850.37 per month." (Def. RJN Exh. 11 [4/23/2019 Order ¶ 4].) The 

preliminary injunction order further provides that "The payments shall be due by the 10th of the 

month to defendant's counsel, who shall hold them in counsel's client trust account pending 

further order of the Court." (Id.) 

U.S. Bank moves to dissolve the preliminary injunction because Navid Bahrami has failed to 

abide by the conditions imposed in the April 23, 2019 Order because he has stopped paying the 

monthly mortgage payments in full and on a timely basis. Navid Bahrami, the party who sought 

the injunction, has not responded or opposed the motion. Mojdeh Salehomoum is the only party 

that has opposed the motion.  
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Grounds for Dissolving Preliminary Injunction 

Code of Civil Procedure § 529 requires the Court to provide for an undertaking in favor of the 

party enjoined, if the party seeking the injunction fails to provide an adequate or timely 

undertaking within the deadline, the order granting the injunction must be dissolved." (Code of 

Civil Procedure § 529.)  

In addition, Code of Civil Procedure § 533 provides, "In any action, the court may on notice 

modify or dissolve an injunction or temporary restraining order upon a showing that there has 

been a material change in the facts upon which the injunction or temporary restraining order 

was granted, that the law upon which the injunction or temporary restraining order was granted 

has changed, or that the ends of justice would be served by the modification or dissolution of the 

injunction or temporary restraining order." An order dissolving a preliminary injunction is 

reviewed for abuse of discretion. (Salazar v. Eastin (1995) 9 Cal.4th 836, 849-850.) 

Analysis 

The preliminary injunction preventing the foreclosure of the U.S. Bank deed of trust is expressly 

conditioned upon Plaintiff making the monthly payments due under the deed of trust. Mojdeh 

Salehomoum does not contest that this condition has not been met and does not contend that 

the monthly payments required as a condition to the preliminary injunction have all been timely 

made. She only argues that the case is set for trial on January 22, 2022, and that the injunction 

should remain in place until trial. The Court does not find that is a basis for denying relief to U.S. 

Bank when the express conditions imposed by the Court for the preliminary injunction have 

been violated.  

Evidentiary Objections to Zerr Declaration 

The evidentiary objections to the Zerr Declaration are each overruled. Zerr attests that she is 

an attorney with the law firm Reed Smith LLC ("Reed Smith") which represented Nationstar 

when the preliminary injunction was issued and which was designated to be responsible for 

receiving the monthly payments required to be made as a condition to the April 23, 2019 

preliminary injunction. (Zerr Decl. ¶¶ 1-3.) The testimony is consistent with the terms of the 

Court's April 23, 2019 Order explicitly designating defendant's counsel, identified in the Order as 

Reed Smith, to receive the payments required as a condition to the preliminary injunction. (Def. 

RJN Exh. 11 [4/23/2019 Order ¶ 4].)  

The reference to the declarant's "information and belief" in addition to her personal knowledge 
could inject some uncertainty in the declaration. (Star Motor Imports, Inc. v. Superior Court 
(1979) 88 Cal. App.3d 201, 204-205 [addressing verification of a pleading stated on information 
and belief, without any reference to the declarant's personal knowledge].) The Court finds the 
declarant's personal knowledge through her employment with Reed Smith, reading the 
declaration in its totality in light of Reed's Smith role as counsel for Nationstar and in light of the 
April 23, 2019 Order, provides sufficient foundation as to her personal knowledge and 
knowledge of Reed Smith's business records pertaining to the monthly payments to admit the 
testimony and Exhibit 1. (See, e.g. Tutti Mangia Italian Grill, Inc. v. American Textile 
Maintenance Co. (2011) 197 Cal.App.4th 733, 742 [concluding that evidence in the declaration 
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sufficiently demonstrated the statements made in the declaration were based on declarant's 
personal knowledge, and not information and belief, even without an averment that the 
declaration was based on the witness's personal knowledge]; Katelaris v. County of Orange 
(2001) 92 Cal.App.4th 1211, 1215-1216 [phrase in declaration "to the best of my knowledge" did 
not inject uncertainty in context].) 

  

 4.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR COMPEL THIRD PARTY TWC OPS LLC 
PRODUCTION OF DOCS, FILED BY DONALD L DAVIS, BONNIE J DAVIS, 
* TENTATIVE RULING: * 
 
 Denied without prejudice. The Court has not received proof of service of this motion on the third 
party that is the subject of this proposed order, TWC OPS LLC. If this motion was served on that 
third party, proof of such service should be faxed to Department 33 prior to the hearing.  

  

 5.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR COMPEL TWC DEALER GROUP'S PRODUCTION OF 
DOCS, FILED BY DONALD L DAVIS, BONNIE J DAVIS, RAYMOND DAVIS 
* TENTATIVE RULING: * 
 
 Denied. The redacted information is related to the purchase price and payment schedule, as 
well as the private home addresses of individuals involved in the transaction. Such information 
is not likely to lead to the discovery of admissible evidence. The only way that the purchase 
price and payment terms might be relevant would be to establish that this was a sham 
transaction meant to fraudulently escape liability for Defendant’s debts. Ray v. Alad Corp. 
(1977) 19 Cal 3rd 22. Without some indication that such fraudulent activity occurred in this case, 
discovery of this confidential business information would be improper.   
 

  

 6.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR COMPEL TWC DEALER GROUP'S RESPONSES TO 
DISCOVERY, FILED BY DONALD L DAVIS, BONNIE J DAVIS, RAYMOND 
* TENTATIVE RULING: * 
 
 The Court agrees with the well-reasoned recommendations of Discovery Facilitator Groeneveld 
in their entirety, with the exception of the redacted information involved in the companion motion 
before this Court. To the extent that they have not been complied with by way of supplemental 
response, Defendants are ordered to do so by December 17, 2021. The Court finds that 
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Defendants’ failure to adequately respond to these discovery requests is without substantial 
justification and awards sanctions in the requested amount of $4,940 to be paid by January 14, 
2022.   

  

 7.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS ASPIRE GENERAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 8.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS ASPIRE GENERAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALT, SUMMARY 
ADJUDICATION FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 9.  TIME:  9:00   CASE#: MSC19-00414 
CASE NAME: ORTIZ VS 54 CAROL LANE, LP 
HEARING ON MOTION TO/FOR ORDER COMPELLING THE DEPO OF NONPARTY 
WITNESS FILED BY 73 CAROL LN., L.P., 69 CAROL LN., L.P., 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 
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10.  TIME:  9:00   CASE#: MSC19-00434 
CASE NAME: EBRPD VS CITY OF RICHMOND 
HEARING ON MOTION TO/FOR LEAVE TO AMEND COMPLAINT FILED BY EAST 
BAY REGIONAL PARK DISTRICT 
* TENTATIVE RULING: * 
 
 Continued to 12/16/21 at 9:00 a.m. per fax of counsel. 

  

11.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON MOTION TO/FOR ORDER TO COMPEL ARBITRATION OR IN 
ALTERN DEMURRER FILED BY PRINCIPAL SECURITIES, INC. 
* TENTATIVE RULING: * 
 
 The requests by defendants Principal Financial Group, Principal Securities, Inc., and 

Pershing LLC (collectively “Principal and Pershing”) to refer plaintiff’s disputes against them to 

arbitration are granted.  This matter is stayed as to those defendants pending completion of the 

arbitration.  (See CCP § 1281.4; 9 U.S.C. § 3.)   

 Principal and Pershing request arbitration of this dispute as to them based on 
agreements that decedent Katherine Hill-Ford (“Hill”) signed when she established four 
brokerage or IRA accounts as to which plaintiff, Ford, claims an interest as her spouse and 
based on commingled assets.   
 

The Agreement pertaining to Principal contains a provision that all controversies 
concerning “my account . . . or the . . . performance or breach of this agreement” shall be 
submitted to arbitration.  The agreement states it shall “inure to the benefit of Princor’s present 
organization, and any successor organization, assigns and/or beneficiaries, and shall be biding 
upon me and/or my estate, executors, assigns and/or beneficiaries.”  (Hodgson Decl., p. 3 of the 
Customer Agreement.)  Princor is the predecessor of Principal.  The Corestone Pershing 
Agreement similarly states that any controversy between “you and Pershing shall be submitted 
to arbitration” and that the agreements “inure to the benefit of each of Our successors . . . and 
assigns . . . and shall be binding upon Your heirs, executors, administrators, successors and 
assigns.” (Pavez Decl., Ex. 2, pp. 4, 5, 16.)  An arbitration provision is also contained in 
Pershing’s IRA Adoption Agreement.  (Id., Ex. 3, p. 7.)   
 
 Arbitration is favored under both the Federal Arbitration Act and California’s arbitration 
law.  (AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 339; Broughton v. Cigna 
Healthplans (1999) 21 Cal.4th 1066, 1073-1074.)  Under California law, arbitration must 
generally be ordered when it is shown that a written agreement exists to arbitrate a controversy.  
(See CCP § 1281.2.)   
 
 A party not signing an agreement containing an arbitration provision can nevertheless be 
bound by that provision under various legal theories, including estoppel and as a third-party 
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beneficiary.  (Crowley Maritime Corp. v. Boston Old Colony Ins. Co. (2008) 158 Cal.App.4th 
1061, 1070.)   
 
 Here, Principal and Pershing owed any duties to Hill and Ford only because Hill entered 
into a contract with those entities.  Therefore, regardless of Ford’s legal theory, the duties arise 
because of the contract.  Ford is not entitled to rely on the contract, yet avoid the arbitration 
provision in the contract.  (See Boucher v. Alliance Title Co., Inc. (2005) 127 Cal.App.4th 262, 
272 (“under both federal and California decisional authority, a nonsignatory defendant may 
invoke an arbitration clause to compel a signatory plaintiff to arbitrate its claims when the 
causes of action against the nonsignatory are ‘intimately founded in and intertwined’ with the 
underlying contract obligations. . . .That the claims are cast in tort rather than contract does not 
avoid the arbitration clause”); JSM Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 
1222, 1240 (estoppel theory can apply to a nonsignatory plaintiff).) 
 
 Ford makes various arguments why the arbitration provisions should not be enforced 
against him, but the only one that merits discussion is his claim that defendants’ alleged agent, 
Frankie Ross, committed fraud in preparing or accepting brokerage and IRA forms signed in 
July 2014 stating that Hill was single then when in fact she had married Ford in 2006 and 
remained married to him until her death on November 30, 2015.  Ford alleges that Ross knew of 
the marriage at all relevant times. 
 
 The only type of fraud that a court may consider in determining the validity of an 
arbitration provision is what is known as fraud in the factum.  Fraud in the factum occurs when 
fraud has occurred that keeps the party signing the contract from knowing she has signed a 
contract.  That is to be distinguished from fraud in the inducement, which occurs when the party 
signing the contract knows she was signing a contract but claims her consent to sign was 
induced by fraud.  (See generally Rosenthal v. Great Western Fin. Securities Corp. (1995) 14 
Cal.4th 394, 416-417.)   
 
 Ford has presented no evidence and made no offer of proof that Hill did not know she 
was signing the contracts or that the contracts contained arbitration provisions.  Therefore, he 
has not raised an issue of fraud that would void the agreement or the arbitration provision that 
this court has the jurisdiction to decide.  At best, plaintiff is alleging only that Ross participated in 
Hill’s misrepresentation that she was single when she was married.  Even if that was fraud, it 
was directed at Ford, and not at Hill.  Further, even if Ford had alleged that the fraud was 
directed at Hill by trying to get her to sign a form with an incorrect statement about her marital 
status (which is not what he has alleged), that statement would not amount to fraud in the 
factum.  Rather, it would be fraud in the inducement, which would have to be raised with the 
arbitrator.  (Rosenthal, supra, at 419.)   
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12.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS OR IN ALTERN 
MTN TO COMPE FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 

 The Motion to Quash Service of Summons filed by defendant The Bank of New York 

Mellon is granted.  

California's long-arm statute authorizes California courts to 
exercise jurisdiction on any basis not inconsistent with the 
Constitution of the United States or the Constitution of California. 
(Code Civ. Proc., § 410.10.)  A state court's assertion of personal 
jurisdiction over a nonresident defendant who has not been served 
with process within the state comports with the requirements of the 
due process clause of the federal Constitution if the defendant has 
such minimum contacts with the state that the assertion of 
jurisdiction does not violate "'traditional notions of fair play and 
substantial justice.' " (International Shoe Co. v. Washington (1945) 
326 U.S. 310, 316 . . .)  (Vons Companies, Inc. v. Seabest Foods, 
Inc. (1996) 14 Cal.4th 434, 444-445.)   
 

Personal jurisdiction may be either general or specific. A nonresident defendant may be 
subject to the general jurisdiction of the forum if his contacts in the forum state are substantial, 
continuous, and systematic.  (Vons, supra, at 445.)  In a case of general personal jurisdiction, it 
is not necessary that the specific cause of action alleged be connected with the defendant's 
business relationship to the forum.  (Ibid.)  
 
 If the nonresident defendant does not have substantial and systematic contacts in the 
forum sufficient to establish general jurisdiction, he may be subject to the specific jurisdiction of 
the forum.  (Id. at 446.) 
 

“Specific jurisdiction exists when (1) the defendant has purposefully availed himself or 
herself of doing business in the state; (2) the controversy at issue arises from or is related to the 
defendant's forum-related contact; and (3) assertion of jurisdiction would be reasonable.”  
(Buchanan v. Soto (2015) 241 Cal.App.4th 1353, 1362-1363.)    
 

“When a defendant moves to quash service of process on jurisdictional grounds, the 
plaintiff has the initial burden of demonstrating facts justifying the exercise of jurisdiction. . . . 
Once facts showing minimum contacts with the forum state are established, however, it 
becomes the defendant's burden to demonstrate that the exercise of jurisdiction would be 
unreasonable.”  (Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 449.)  

 
Plaintiff argues that this court has personal jurisdiction over defendant Mellon because 

Mellon’s name appears on various documents attached to the FAC and the FAC alleges that 
Mellon is vicariously liable for the acts of Ross on various bases, including respondeat superior 
and as a co-conspirator. 
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None of these arguments is persuasive.  The minimum contacts of a defendant’s agent 

may be imputed to the defendant to establish personal jurisdiction.  (See, e.g., Rice Growers 
Assn. v. First National Bank (1985) 167 Cal. App. 3d 559, 569 . . . [agent's forum-related 
activities imputed to defendant for jurisdictional purposes].”  Magnecomp Corp. v. Athene Co. 
(1989) 209 Cal. App. 3d 526, 535.)  However, the same is not true for co-conspirators.  There, 
each defendant’s contacts must be considered individually.  (Burdick v. Superior Court (2015) 
233 Cal.App.4th 8, 24.)   

 
In either event, a plaintiff satisfies his burden in responding to a defendant’s motion to 

quash by submitting “competent evidence in affidavits and authenticated documentary evidence. 
An unverified complaint may not be considered as an affidavit supplying necessary facts.”  
(Jewish Def. Org. v. Superior Court (1999) 72 Cal.App.4th 1045, 1054-1055 (quoting a prior 
case).) 

 
Here, Ford has filed an unverified complaint.  Even if the court were to consider the 

attached declaration of Ford’s paralegal, LaVerne Simmons, authenticating various documents, 
all those documents show is that Ross signed as an “Investment Professional.”  They do not 
establish that he was the employee or agent of Mellon.   

 
Further, those documents do not establish personal jurisdiction over Mellon in the event 

that Ross was the employee or agent of Pershing and Pershing was a wholly-owned subsidiary 
of Mellon.  “Even if a wholly owned subsidiary of a parent corporation is properly subject to state 
court jurisdiction, that does not mean that the parent is also properly subject to jurisdiction in 
California courts.”  (Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th 556, 571, 578.)   

 
 None of the materials in or attached to plaintiff’s complaint show that Mellon itself had 
sufficient contacts with California to be sued here or that those minimum contacts may be 
supplied through Ross.  Ford has failed to meet his burden of demonstrating facts justifying the 
exercise of jurisdiction over Mellon. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON MOTION TO/FOR ORDER TO COMPEL ARBITRATION OR IN 
ALTERN DEMURRER FILED BY PERSHING LLC 
* TENTATIVE RULING: * 
 
 See line 11. 
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14.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FORD FILED BY 
ANITA L. BUDDE 
* TENTATIVE RULING: * 
 

Defendant Anita Budde’s Demurrer to plaintiff’s First Amended Complaint (“FAC”) is 

overruled as to the First and Fourth Causes of Action and sustained, without leave to amend, as 

to the Second, Third, and Fifth Causes of Action.  Budde shall file and serve her Answer on or 

before December 16, 2021. 

Plaintiff’s Opposition was not served by a method reasonably calculated to ensure next-
day delivery. Exercising its discretion, the court will consider it anyway.  However, plaintiff needs 
to take care in the future to ensure that he complies with CCP § 1005 (c). 

 
Background 

 
The court reviewed this matter in its order on the demurrer to the original complaint.  

That ruling is incorporated herein.  In summary, this case involves a dispute between Lawrence 
Ford, the husband of the decedent, Katherine Hill-Ford (hereafter “Hill” for the sake of 
convenience); and Hill’s daughter by a prior marriage or relationship, Anita Budde.  Budde was 
named the executrix or administrator of Hill’s estate in a Nevada probate case.  She also 
received some non-probate assets, including some or all of the proceeds of one or more 
retirement accounts before she was appointed executrix.  The Nevada probate case has been 
fully litigated.  It has gone to judgment and all appeals have been exhausted.  Ford now wants 
to proceed with this California action for misrepresentation, elder abuse, restitution, and breach 
of the implied covenant of good faith and fair dealing against Budde; Hill’s financial advisor 
Frankie Ross; and several financial institutions.  Budde demurs to the FAC, arguing that all 
claims are barred by res judicata or collateral estoppel, fail to state a cause of action, or are 
fatally uncertain. 

 
The court grants the Request for Judicial Notice filed by defendant Budde on September 

13, 2021.  It takes judicial notice of the existence and contents of the documents attached to the 
Declaration of Timothy Tomlin. 

 
Discussion 
 
Res Judicata 

 
Res judicata, or claim preclusion, prevents relitigation of the same cause of action in a 

second suit between the same parties or parties in privity with them. (Mycogen Corp. v. 
Monsanto Co. (2002) 28 Cal.4th 888, 896.)  It applies both to claims that were raised and claims 
that could have been raised in the earlier action.  (Federal Home Loan Bank of San Francisco v. 
Countrywide Financial Corp. (2013) 214 Cal.App.4th 1520, 1527.)   Res judicata applies to a 
judgment rendered in another state through the Full Faith and Credit Clause of the United 
States Constitution.  (R.S. v. PacifiCare Life & Health Ins. Co. (2011) 194 Cal.App.4th 192, 198, 
201.)   
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Collateral estoppel, or issue preclusion, precludes relitigation of issues argued and 

decided in prior proceedings.  (Mycogen, supra.)  There are various requirements for collateral 
estoppel to apply, including that the issues were actually litigated and necessarily decided in the 
prior action.  (Mills v. U.S. Bank (2008) 166 Cal.App.4th 871, 896.)   
 

Here, the FAC now makes clear that Ford’s complaint is about non-probate assets.  
(FAC, ¶ 20 and 24, fn. 2.)   The Nevada case was a probate action, commenced by defendant 
Budde as a Petition for Probate Letters on June 14, 2016.  (See Ex. 1 to Tomlin Decl., first 
entry.)  At some point, Ford made a claim against Budde in that action and was named as a 
plaintiff.  (Ex. 2 to Tomlin Decl., first page.)  The specific nature of that claim is never made 
entirely clear in the documents attached to the Tomlin Declaration.  Ford’s claim appears to 
have been an objection to the petition, and to have been pursued against Budde in her 
representative capacity.  It appears to have included a claim that the Will should be revoked as 
to Ford as a pretermitted spouse, an objection to Budde’s serving as personal representative of 
Hill’s estate, and some type of fraud claim.  (Ex. 8 to Tomlin Decl., p. 2, 3, 5-7; Ex. 9 to Tomlin 
Decl., p. 6-8.) The details of that fraud claim are not clearly stated in the court’s rulings on the 
matter.  (See Exs. 8 and 9 to Tomlin Decl.)   
 

 If Nevada law is like California law, the subject matter jurisdiction of the probate court 
there extended only to probate assets.  Thus, Ford could only have litigated a cause of action in 
the Nevada case regarding probate assets.   

 
Budde argues that a probate action in California can resolve claims similar to those of 

Ford here.  (See Estate of Fincher (1981) 119 Cal.App.3d 343 (“once Barbara was properly 
before the probate court seeking a determination of her community property interest in her 
husband's estate, the trial court had the power to determine the whole controversy including her 
claim under the alleged Marvin agreements.”).   

 
However, the court is not persuaded on the record here that cases like Fincher permit a 

probate court in California, let alone, in Nevada, to determine that a surviving spouse is entitled 
to a non-probate asset because his spousal consent was not obtained on a retirement account 
document or that this is what the Nevada court determined.  (Housing Group v. United Nat. Ins. 
Co. (2001) 90 Cal.App.4th 1106, 1113.  (“It is well settled that parties cannot confer subject 
matter jurisdiction upon the court by consent, waiver or estoppel.”); cf. Estate of Hart (1984) 165 
Cal.App.3d 392, 396 (“upon a claim that a foreign judgment is not entitled to full faith and credit, 
the permissible scope of inquiry is limited to a determination of whether the court of forum had 
fundamental jurisdiction in the case . . . [Here, t]he subject matter jurisdiction of the Oklahoma 
court to decide the validity of an Oklahoma adoption cannot be questioned”) 

 
  Therefore, the court declines to rule on this demurrer that Ford’s complaint is barred 

based on res judicata or collateral estoppel. 
 
First Cause of Action, Financial Elder Abuse 
 
According to the FAC, Ford and Hill had a 25-year relationship beginning in 1990.  (¶ 

20).  They began living together as a couple in mid-1998 and started commingling all their 
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assets then.  (¶ 9, 20.)  They moved to Nevada in 2005 and married on April 13, 2006.  (¶ 9, 
12.)  Hill passed away on November 30, 2015.  (¶ 1, 12.)   

 
Ford first met Hill’s daughter, Budde, in 1994.  (¶ 5.)  Budde caused an IRA Adoption 

Agreement to be prepared designating Hill as single, when Hill was in fact married to Ford, and 
caused Hill to sign that document on July 19, 2014.  (FAC, ¶ 17, 18.)  Budde knew of the 
marriage when she did this.  (¶ 13.)  Budde committed elder abuse when she transferred the 
assets of the account to herself on January 6, 2016.  (¶ 33.) 

 
Ford did not learn of the misstatement on the IRA Adoption Agreement until January 

2018, at the end of the Nevada Probate case.  (¶ 17, 34.) 
 
Based on the document(s) signed on July 19, 2014, Budde signed documents on 

January 4, 2016 to transfer assets in which Ford had an interest based on his contributions in 
commingled funds.  Budde knew this transfer was wrong and illegal.  (¶ 24, 33.)  Budde signed 
or accomplished the transfers months before she was appointed executrix of the estate by the 
Nevada Probate court.  (¶ 24).  The transfer of the assets on January 6, 2016 was elder abuse.  
(¶ 33, 35, 37.)   

 
 Financial abuse of an elder occurs when a person or entity “Takes . . . obtains, or 

retains real or personal property of an elder . . . for a wrongful use or with intent to defraud, or 
both.”  (Welf. & Inst. C. § 15610.30 (a)(1).)  “A person or entity shall be deemed to have taken . . 
. obtained, or retained property for a wrongful use if, among other things, the person or entity 
takes . . .  obtains, or retains the property and the person or entity knew or should have known 
that this conduct is likely to be harmful to the elder . . .” 

 
Here, the FAC alleges that Budde knew of the martial relationship but took assets 

pursuant to an IRA Adoption Agreement that she knew was false and should not have been 
executed without Ford’s consent, and that she knew the transfer of the assets was wrongful and 
illegal.  This is sufficient to allege that she took assets for a wrongful use and/or with intent to 
defraud.  The demurrer to the First Cause of Action, for Financial Elder Abuse is overruled. 
 

Second Cause of Action, Fraud; Third Cause of Action, Conspiracy to Commit 
Fraud, Fifth Cause of Action, Negligent Misrepresentation 

 
The elements of a cause of action for misrepresentation are:  (1) misrepresentation 

(false representation, concealment, or nondisclosure); (2) knowledge of falsity (scienter); (3) 
intent to defraud (i.e., to induce reliance); (4) justifiable reliance; and (5) resulting damage.  
(Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1107.)  Fraud must be pleaded specifically.  
(Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216.) 

 
The court noted various problems with the fraud claim in its ruling on the last demurrer.  

Some problems remain.  The court will focus on only one of them, which it finds determinative. 
 
Ford argues that Budde told him in December 2015 that she was unable to discuss 

details of Hill’s estate concerning assets that passed outside of probate for 45 days or until the 
Nevada Probate was concluded.  (See Opp. at 5:17-23; FAC, ¶ 41.)  Even assuming that is true 
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and is sufficiently alleged, what is Ford’s damage?  If the truth were in fact otherwise, and 
Budde could or should have told him she was transferring non-probate assets in accordance 
with the beneficiary designations, all that would have done is advance the timing of this lawsuit.  
The cause of action here, if there is one, is based on the wrongful taking of Ford’s assets, not on 
the failure to disclose the wrongful taking of those assets.  (See LiMandri v. Judkins (1997) 52 
Cal.App.4th 326, 338.) 
 

The demurrers to the Second, Third and Fifth Causes of Action are sustained, without 
leave to amend.   

 
Fourth Cause of Action, Restitution 
 
This cause of action alleges it would be inequitable for defendants to retain assets they 

received because of a false statement that Hill was single when she was in fact married.  It 
adequately alleges a cause of action giving rise to a right to restitution.  (See McBride v. 
Boughton (2004) 123 Cal.App.4th 379, 387-388.)   

 
The demurrer to the Fourth Cause of Action is overruled. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FORD FILED BY 
FRANKIE ROSS 
* TENTATIVE RULING: * 
 
 Defendant Ross’ demurrer to the First and Fourth Causes of Action of the FAC is 

overruled.  The demurrer to the Second, Third, Fifth, and Sixth Causes of Action is sustained 

without leave to amend.  However, plaintiff is granted leave to amend to attempt to state a claim 

for negligence against Ross.  Any such new claim shall not add more than two pages of new 

text.  Any amended complaint shall be filed and served on or before December 16, 2021.  If 

plaintiff does not amend by then, Ross shall file and serve his Answer on or before January 8, 

2022.   

 Discussion 
 
 First Cause of Action, Elder Abuse 

 
The court overruled the demurrer to this cause of action in its previous order.  Elder 

abuse can consist not just of taking an elder’s property but of assisting another to do so.  (Welf. 
& Inst. C. § 15610.30 (a)(1), (2).)  The FAC alleges that Ross assisted Budde in the taking.  
(FAC, ¶ 33, 35, 37.)   

 
Second Cause of Action, Fraud; Third Cause of Action, Conspiracy to Commit 

Fraud, Fifth Cause of Action, Negligent Misrepresentation 
 
The demurrers to these causes of action are sustained for the same reasons they were 
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sustained as to Budde.  (See line 14.)  However, because it may be possible for Ford to allege a 
cause of action for negligence against Ross if Ross prepared IRA Adoption Agreements for Hill 
to sign as a single person knowing that Hill was married, Ford is granted leave to amend to 
allege that claim. 

 
Sixth Cause of Action, Breach of the implied covenant of good faith and fair 

dealing 
 
As the court explained in its ruling on the last demurrer, the implied covenant exists only 

if there was a contract between the parties. Ford still fails to allege he entered into any contract 
with Ross.  Therefore, this claim fails.  The demurrer to the Sixth Cause of Action is sustained, 
without leave to amend. 
 

  

16.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom or in person. 

  

17.  TIME:  9:00   CASE#: MSC19-01498 
CASE NAME: FORD VS BUDDE, ET AL. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FORD FILED BY 
THE PRINCIPAL FINANCIAL GROUP 
* TENTATIVE RULING: * 
 
 See line 11. 

  

18.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY KENT PARR 
* TENTATIVE RULING: * 
 
The motion is dropped from calendar.  Plaintiff voluntarily dismissed defendant Kent Parr from 
this action on November 12, 2021. 
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19.  TIME:  9:00   CASE#: MSC19-02043 
CASE NAME: SILVIO GARAVENTA VS. MEHRZAD AZARI 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT ENTER 
JUDGMENT ON THE PLEADINGS 
* TENTATIVE RULING: * 
 
The order to show cause is dropped from calendar.  Plaintiff voluntarily dismissed defendant 
Kent Parr from this action on November 12, 2021. 

  

20.  TIME:  9:00   CASE#: MSC20-00094 
CASE NAME: THE CITY OF OAKLAND VS SANTOS, 
HEARING ON MOTION TO/FOR EXPUNGE NOTICE OF PENDENCY OF ACTION 
FILED BY CYNTHIA NIZAR 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

21.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC VS CHATFIELD P.C 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY JOEL MCVAY 
* TENTATIVE RULING: * 
 
   Defendant Joel McVay’s motion to set aside the entry of default is denied without 
prejudice.   
 
Background 
 Defendant Joel McVay was one of the senior investment partners at Chatfield and lead 
contact for the RisoftDev-Chatfield business deal. On July 8, 2021, Plaintiff moved to serve 
Defendant McVay by publication. Defendant agreed to be served by notice and 
acknowledgment.  Although McVay has communicated with counsel and appeared before the 
Court, no Answer or other responsive pleading was filed.  On October 19, 2021, Plaintiff’s 
Request for Entry of Default against Joel McVay was entered.   
  
Motion 
 Defendant Joel McVay filed this motion on November 1, 2021, while proceeding in pro 
per.  McVay moves to set aside the entry of default on the ground he has shown up in the case, 
having had multiple interactions with Plaintiff’s counsel, Mark Steven Corrinet, and appeared at 
court hearings. 
 
Ruling 
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 "A motion to set aside a default judgment is addressed to the sound discretion of the trial 
court…”  (Lieberman v. Aetna Ins. Co. (1967) 249 Cal.App.2d 515, 524.) Here, Defendant has 
not noticed a statutory basis for the motion.  Under CCP §473(b), the Court has discretion to 
grant relief from the entry of default taken due to mistake, inadvertence, surprise, or excusable 
neglect. “‘In order to qualify for [discretionary] relief under section 473, the moving party must 
act diligently in seeking relief and must submit affidavits or testimony demonstrating a 
reasonable cause for the default.’ [Citation.]”  (Huh v. Wang (2007) 158 Cal.App.4th 1406, 
1419.)   Defendant has not complied with this section by identifying a mistake, surprise or 
excusable neglect. 
 
 “Apart from any statute, courts have the inherent authority to vacate a default and default 
judgment on equitable grounds such as extrinsic fraud or extrinsic mistake.”  (Bae v. T.D. 
Service Co. of Arizona (2016) 245 Cal.App.4th 89, 97.)  Likewise, Defendant has not offered 
any factual basis for equitable relief under the Court’s inherent power. 
 
  Finally, “A requirement for discretionary relief is that the application ‘be accompanied by 
a copy of the answer or other pleading proposed to be filed therein, otherwise the application 
shall not be granted …. [Citation.]” (Henderson v. Pacific Gas & Electric Co. (2010) 187 
Cal.App.4th 215, 225.)  “‘The plain object of the provision [requiring a copy of the answer or 
other pleading] was simply to require the delinquent party seeking leave to contest on the 
merits, to show his good faith and readiness to at once file his answer in the event that leave is 
granted by producing a copy of the proposed answer for the inspection of his adversary and the 
court.’ [Citation.]”  (Austin v. Los Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 933.)  
Here, Defendant’s motion was not accompanied by answer or other responsive pleading. 
 
 "It is settled that the law favors a trial on the merits….”    (Caldwell v. Methodist 
Hospital (1994) 24 Cal.App.4th 1521, 1524.)  For this reason, the Court will permit Defendant to 
bring a statutory compliant motion, which also complies with the California Rules of Court. 
  
 
Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code §§ 452 and 453, Plaintiff requests the Court to take judicial 
notice of the following: 

1. Exhibit A—file-stamped copy of default taken against Chatfield P.C.S. LTD  
2. Exhibit B—file-stamped copy of default taken against T.J. Scartlett, managing director of 

Chatfield. 
 

The unopposed request is granted. 
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22.  TIME:  9:00   CASE#: MSC20-00628 
CASE NAME: RISOFTDEV INC VS CHATFIELD P.C 
HEARING ON DEMURRER TO COMPLAINT of RISOFTDEV INC FILED BY JARED 
OWENSBY, BRIAN MARSHALL, CHRISTOPHER  L MARTINEZ, TERANEXSYS LLC 
* TENTATIVE RULING: * 
 
 Defendants and Cross-Claimants Jared Owensby, Brian Marshall, Christopher Martinez, 

and TeraNexSys LLC’s demurrer to the complaint is sustained in part and overruled in part. 

 The demurrer is sustained with leave to amend as to the First, Second, Third and Fourth 

Causes of Action.  The demurrer is sustained without leave to amend as to the Fifth and Sixth 

Causes of Action.  As to the Seventh and Eighth Causes of Action, the demurrer is overruled. 

 Plaintiff shall file and serve any amended complaint on or before December 23, 2021. 

Background 

 Plaintiff RisoftDev Inc. alleges this is a case of breach of a fundraising contract and 

conspiracy to divert corporate opportunities, as well as theft of confidential proprietary and trade 

secret information to Defendants’ own purposes.  On or about January 10, 2018, Plaintiff 

RisoftDev Inc (“Risoft”) and Defendant Chatfield entered into an agreement whereby Defendant 

Chatfield agreed to fund $2,000,000 to Plaintiff Risoft in return for 2,500,000 shares of stock 

equaling 25% of authorized shares of Plaintiff Risoft.  Plaintiff alleges Defendants did not 

provide the funds and engaged in a conspiracy to misappropriate Plaintiff’s trade secrets and 

proprietary information. 

 

Demurrer 

 Defendants and Cross-Claimants Jared Owensby, Brian Marshall, Christopher Martinez, 

and TeraNexSys LLC demur to each causes of action in the Complaint for Damages and 

Equitable Relief.  Defendants demur on the ground the causes of action fail to state facts 

sufficient to constitute a cause of action against Defendants.  (CCP § 430.10(e).)  Defendants 

also demur on the ground all of the causes of action are uncertain. 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)  “If the complaint 

states a cause of action under any theory, regardless of the title under which the factual basis 

for relief is stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
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Entire Complaint 

 First, Defendant argues the entire complaint is uncertain in that it is unclear what 

Defendants allegedly did that gives rise to $100 million in special damages. It is ambiguous as 

to whether Owensby executed a written or oral agreement or whether Plaintiff seeks that the 

existence of such an agreement be equitably implied.  The complaint fails to attach a written 

contract or fails to set out verbatim the terms of the contract in complaint.  Nor does Plaintiff 

plead the contract by its legal effect.  

 Defendants argue the same defect applies to Defendants Marshall, Martinez, and 

TeraNexSys, but it is unclear what performance was due and in what manner they failed to 

perform.  Defendants argue they respond if they have to speculate as to what actions they 

purportedly undertook that were wrongful. There is no semblance of a short and plain 

description of facts as to what Defendants actually did. 

 The Court declines to sustain the demurrer on the ground of uncertainty as to the entire 

complaint. 

 

1st Cause of Action (Violation of Bus. & Prof. Code § 17200, et seq.) 

 Demurrer to the First Cause of Action for UCL violation is sustained with leave to amend. 

 Plaintiff incorporates into this cause of action that Chatfield, Owensby, and TeraNexSys 

operated in the furtherance of a conspiracy to violate the terms of the Chatfield fundraising 

agreement with Risoft as well as the RisoftDev Inc. Confidential Disclosure Agreement.   

 “The UCL prohibits, and provides civil remedies for, unfair competition, which it defines 

as ‘any unlawful, unfair or fraudulent business act or practice.’ ([Bus. & Prof. Code] § 17200.) Its 

purpose ‘is to protect both consumers and competitors by promoting fair competition in 

commercial markets for goods and services.’ [Citations.]” (Demeter v. Taxi Computer Services, 

Inc. (2018) 21 Cal.App.5th 903, 915.)   “‘In order to pursue a UCL claim, the plaintiff must show 

that the practices that it characterizes as unlawful caused it to suffer an actual economic injury.’ 

[Citation.]” (Demeter v. Taxi Computer Services, Inc. (2018) 21 Cal.App.5th 903, 915.) 

 Defendants demur on the ground the complaint fails to allege, with any specificity, what 

actions by moving Defendants constituted an “unfair business practice.”  Defendants also 

contend Plaintiff failed to allege a nexus between the purported unfair competition and any harm 

suffered by Plaintiff. 

 Plaintiff concedes the First Cause of Action for violation of Business & Professions Code 

§ 17200 is superseded by the California Uniform Trade Secrets Act, Civil Code § 3426 et seq. 

Plaintiff seeks leave to amend to plead violation of the Trade Secrets Act. 
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2nd Cause of Action (Fraudulent Misrepresentation and Concealment) 

 Demurrer to the Second Cause of Action for Fraud is sustained with leave to amend. 

 Plaintiff alleges Defendants Chatfield, Owensby, TeraNex, and other defendants 

knowingly made misrepresentation or concealed known material facts to induce Plaintiff to 

engage in an exclusive fundraising agreement with Defendant Chatfield. Plaintiff allege 

Defendants induced Plaintiff to change its position by fraudulently agreeing to raise funding so 

as to gain access to Plaintiff’s highly confidential computer and business information. 

 “The elements of fraud are: (1) a misrepresentation (false representation, concealment, 

or nondisclosure); (2) knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce 

reliance; (4) justifiable reliance; and (5) resulting damage.” 

(Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 990.) 

 Defendants demur on the ground Plaintiff has alleged unsupported legal conclusions as 

to moving defendants.  Allegations for fraud must be pled specifically, general and conclusory 

allegations do not suffice.  (See Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.) Plaintiff 

makes no attempt to allege with specificity who represented what, when, to whom and through 

what means. 

 The complaint admits that at the heart of this cause of action is a contract dispute 

between Plaintiff and Chatfield concerning the $2 million investment capital that Chatfield was 

allegedly required to produce for Plaintiff.  None of the moving Defendants were parties to the 

Agreement. 

 In the opposition, Plaintiff cites to various paragraphs in the complaint where it alleges 

Defendants were legally or equitably obligated by the RisoftDev Inc Confidential Disclosure 

Agreement that Defendants agreed to hold proprietary information in strict confidence, but 

disclosed the information to third parties in violation of the Agreement.  Plaintiff argues these 

paragraphs show the elements of “how, when, when, where, to whom and by what means.”  

 While Plaintiff alleges Defendants knowingly made the misrepresentations through their 

authorized agents, it is unclear how Defendants made the misrepresentations and to whom they 

were made, as moving defendants were not parties to Disclosure Agreement.  It appears from 

the complaint that the misrepresentations are the terms of the contract.  Moreover, Plaintiff does 

not address the intent element as it pertains to moving defendants.  

3rd Cause of Action (Breach of Oral Contract)   

 The demurrer to the Third Cause of Action for Breach of Oral Contract is sustained with 

leave to amend.  

 Plaintiff alleges each and every Defendant breached an oral agreement when it refused 

to pay the $2 million funding.  

 “[T]he elements of a cause of action for breach of contract are (1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and 
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(4) the resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821.) 

 Defendants demur on the ground a claim for breach of contract will only lie against a 

party to the contract.  The complaint specifically admits that only the Chatfield Defendants made 

the promise to pay the $2 million funding.  (Complaint, ¶ 10.)     

 Plaintiff argues the oral representations and breaches thereof are contained throughout 

the complaint, but it unclear if Plaintiff RisoftDev Inc Disclosure Agreement was written or oral.  

It is not clear if Plaintiff is referencing a separate “oral” agreement.    

Plaintiff alleges Defendant Chatfield and Plaintiff entered into an agreement.  (Complaint, ¶10.)  

There are no allegations that Plaintiff and moving Defendants entered into an agreement and 

that Defendants agreed to fund $2 million.   

 

4th Cause of Action (Misappropriation of Trade Secrets) 

  The demurrer to the Fourth Cause of Action for Breach of Oral Contract is sustained 

with leave to amend. 

             Plaintiff alleges Defendants violated the RisoftDev Inc Confidential Disclosure 

Agreement when they fraudulently secured and then diverted Plaintiff’s highly confidential trade 

secrets and proprietary computer and business operations information. 

 "Misappropriation" is, generally speaking, improper acquisition of a trade secret or its 

nonconsensual use or disclosure. (Civ. Code, § 3426.1.)”  (Whyte v. Schlage Lock Co. (2002) 

101 Cal.App.4th 1443, 1457.)   “(1) A cause of action for monetary relief under CUTSA 

[California Uniform Trade Secrets Act] may be said to consist of the following elements: (1) 

possession by the plaintiff of a trade secret; (2) the defendant's misappropriation of the trade 

secret, meaning its wrongful acquisition, disclosure, or use; and (3) resulting or threatened injury 

to the plaintiff. ([Civ. Code] § 3426.3; see §§ 3426.1, 3426.2.)”  (Silvaco Data Systems v. Intel 

Corp. (2010) 184 Cal.App.4th 210, 220, overruled in part by Kwikset Corp. v. Superior 

Court (2011) 51 Cal.4th 310, 337.)   

“The plaintiff must also show it made reasonable efforts to maintain the confidentiality of the 

purported trade secret.” (Hooked Media Group, Inc. v. Apple Inc. (2020) 55 Cal.App.5th 323, 

331-332.) 

 Defendants demur on the ground this is a mislabeled contract claim.  The complaint itself 

alleges this cause of action is based on the violation of an agreement between the parties.  

Additionally, Defendants argues the claim fails because the allegations do not identify a “trade 

secret” or establish Plaintiff even has a “trade secret.”  Defendant argues the claim must allege 

more than vague reference to “proprietary computer and business operations information.”  “It is 

critical to any CUTSA cause of action—and any defense—that the information claimed to have 

been misappropriated be clearly identified.”  (Silvaco Data Systems v. Intel Corp. (2010) 184 
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Cal.App.4th 210, 221.)  “[U]ntil the content and nature of the claimed secret is ascertained, it will 

likely be impossible to intelligibly analyze the remaining issues.”  (Silvaco Data Systems v. Intel 

Corp. (2010) 184 Cal.App.4th 210, 220.)  

 Plaintiff argues that it has properly pled this cause of action and directs the Court to 

various portions of the complaint.  However, as Defendants pointed out, Plaintiff has not 

sufficiently identified the trade secret.  There are no allegations regarding the nature of the trade 

secret. “Proprietary information,” “highly sensitive computer and business information” are not 

sufficient to identify the nature of the trade secret. 

 

5th Cause of Action (Injunctive Relief) 

 The demurrer is sustained without leave to amend, but the ruling does not preclude 

Plaintiff from seeking injunctive relief as remedy to the underlying causes of action. 

 Plaintiff alleges Defendants have engaged and continue to engage in the development of 

Plaintiff’s highly confidential trade secret computer and business information.  Pursuant to Code 

of Civil Procedure § 526, Plaintiff seeks to enjoin Defendants as Plaintiff has suffered irreparable 

harm as result of the misappropriation. 

 “To qualify for a permanent injunction, the plaintiff must prove (1) the elements of a 

cause of action involving the wrongful act sought to be enjoined and (2) the grounds for 

equitable relief, such as, inadequacy of the remedy at law.” (City of South Pasadena v. 

Department of Transportation (1994) 29 Cal.App.4th 1280, 1293.) 

 Defendants demur on the ground “injunctive relief” is not an independent cause of 

action, rather it is a remedy. Plaintiff has failed to sufficiently allege any underlying cause of 

action, therefore this cause of action for injunctive relief fails as it cannot stand alone.  “‘A 

permanent injunction is merely a remedy for a proven cause of action. It may not be issued if the 

underlying cause of action is not established.’ [Citation.]” (City of South Pasadena v. 

Department of Transportation (1994) 29 Cal.App.4th 1280, 1293.)   

 Plaintiff appears to concede that this is not a stand-alone cause of action. 

 

6th Cause of Action (Unjust Enrichment)   

 The demurrer is sustained without leave to amend, but Plaintiff is not precluded from 

seeking restitutionary relief. 

 Plaintiff alleges Defendants, in the operation of a conspiracy, have been unjustly 

enriched through the theft of trade secrets and proprietary information.   

 Defendants demur on the ground that unjust enrichment is not an independent cause of 

action.  [“Unjust enrichment is not a cause of action. [Citation.] Rather, it is a general principle 

underlying various doctrines and remedies, including quasi-contract.” (Jogani v. Superior 
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Court (2008) 165 Cal.App.4th 901, 911.) Moreover, Defendants argue that even if it were a 

cause of action, Plaintiff has not alleged facts to show Defendants were enriched in any way. 

 Plaintiff appears to concede that this is not a cause of action. 

 

7th Cause of Action (Negligence against Owensby) 

 The demurrer to the Seventh Cause of Action for Negligence is overruled. 

 Plaintiff alleges Defendant Jared Owensby owed Risoft a duty of due care and he 

breached that duty by doing the things set forth in the complaint.   

 “A complaint in an action for negligence must allege (1) the defendant's legal duty of 

care towards the plaintiff, (2) the defendant's breach of that duty, (3) injury to the plaintiff as a 

proximate result of the breach, and (4) damage to the plaintiff.  [Citation.] A complaint which 

lacks facts to show that a duty of care was owed is fatally defective.” (Jones v. Grewe (1987) 

189 Cal.App.3d 950, 954.) 

 Defendants demur on the ground the complaint fails to allege what duty of care 

Owensby owed to Plaintiff.  While the complaint alleges Owensby was the Chief Operations 

Officer to Plaintiff, the complaint provides no facts as to what the duties of this position entailed. 

Additionally, Defendants argue the complaint is uncertain as to the manner in which Owensby 

allegedly breached the duty of care owed.   

  Plaintiff argues it has properly alleged Owensby’s duty as corporate officer and member 

of the Board of Directors.  In response, Defendant argues that Owensby had no duty to Risoft to 

guarantee Chatfield’s performance of its obligations under the contract. 

 Despite having no duty to guarantee Chatfield’s performance, Plaintiff also alleges 

Defendant Owensby diverted highly sensitive computer and business operations data.  Arguably 

that is a breach of his duty as Chief Operations Officer.  Plaintiff has alleged sufficient facts. 

 

8th Cause of Action (Breach of Fiduciary Duty against Owensby) 

 Demurrer to the Eighth Cause of Action for Breach of Fiduciary Duty is overruled. 

 Plaintiff alleges that Owensby, as a member of the Corporate Board of Directors and as 

corporate officer, owed Risoft a fiduciary duty.    

 Defendants demur on the ground there are no facts (as opposed to conclusions about 

assigned titles) that Defendant Owensby agreed to undertake a fiduciary relationship to Plaintiff.   

 Here, Plaintiff alleged Owensby was the Chief Operations Officer of Plaintiff.  (Complaint, 

¶ 4.)  There are no allegations in the complaint that he was a member of the board of directors, 

but alleging that Owensby was the chief operating officer is sufficient to survive the demurrer. 

“[A]n officer who participates in management of the corporation, exercising some discretionary 
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authority, is a fiduciary of the corporation as a matter of law.  (Gab Bus. Servs. v. Lindsey & 

Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 420-421, overruled in part on other grounds 

in Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1153.) 

  

23.  TIME:  9:00   CASE#: MSC20-01738 
CASE NAME: BANK FIVE VS SUKHWINDER VIRK 
HEARING ON MOTION TO/FOR ENFORCE WRITTEN SETTLEMENT AGREEMENT 
FILED BY BANK FIVE NINE 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  

  

24.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DONALD 
LAWSON 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  

  

25.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
NEHEMIAH WINDHAM FOUNDATION 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 
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26.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ANETH 
WINDHAM 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

27.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY JEFFREY 
WINDHAM 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

28.  TIME:  9:00   CASE#: MSC20-02503 
CASE NAME: JUDD KESSLER 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY FRANK 
HUNTER 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

29.  TIME:  9:00   CASE#: MSC21-01144 
CASE NAME: ALIYAPOUR VS J3TFZ, INC., ET A 
HEARING ON DEMURRER TO COMPLAINT of ALIYAPOUR FILED BY J3TFZ, 
INC., BRIAN RIVERA, LOVETTA G. TUGBEH 
* TENTATIVE RULING: * 
 
 Vacated. 1st and 2nd Causes of Action were dismissed on November 16, 2021.  
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30.  TIME:  9:00   CASE#: MSC21-01144 
CASE NAME: ALIYAPOUR VS J3TFZ, INC., ET A 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLT FILED BY 
J3TFZ, INC., BRIAN RIVERA, LOVETTA G. TUGBEH 
* TENTATIVE RULING: * 
 
 Vacated. 1st and 2nd Causes of Action were dismissed on November 16, 2021. 

  

31.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF VS COUNTY OF 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear at 10:00 AM in person or by Zoom. If Oral Argument is requested on Line 32, it will be 
conducted at 10:00 AM as well.  

  

32.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY/SF VS COUNTY OF 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY COUNTY OF 
ALAMEDA 
* TENTATIVE RULING: * 
 
 Alameda County (the “County”) sues the City and County of San Francisco, claiming that 
water from the portions of the Arroyo de la Laguna that San Francisco owns have caused 
erosion, leading to the February 2017 collapse of a portion of Alameda County’s Foothill Road.   
The County now brings a motion for summary adjudication as to three issues: (1) its First Cause 
of Action, for Inverse Condemnation, is valid; (2) its Fifth Cause of Action, for statutory violations 
is valid; and (3) San Francisco’s Eighteenth Affirmative Defense, under section 831.25 of the 
California Government Code, is invalid. 
 
 The motion is denied as to all three issues.  Triable issues of fact exist whether the 
portion of the Arroyo that San Francisco owns is part of a public improvement and substantially 
caused damages to Foothill Road; and whether San Francisco has control over Foothill Road 
and thus that the damage occurred on San Francisco’s property, not off that property, for 
purposes of Government Code section 831.25.  Further, the County has failed to persuade the 
court as a matter of law that the erosion, or the water that caused the erosion, constitutes an 
encroachment under the laws alleged in the Fifth Cause of Action.  (See Disputed Material Fact 
(“DMF”) Nos. 2, 4, 10, 12, 35; San Francisco’s Additional Fact (“SFAF”) Nos. 1, 2, 4 (accepted 
for what the deed states and not for the legal conclusion regarding the duties of landowners), 5 
(similar), 7, 10-20, 23, 24, 25; Ramirez Decl., ¶¶ 4-10; CCP § 437c (c).)  
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 Discussion 
 
 Inverse Condemnation 
 
 The California constitution provides that private property may not be taken or damaged 
for a public use without just compensation.  (Cal. Const., Art. I, § 19.)  A public entity may initiate 
a formal condemnation action to take private property and determine the compensation.  (See 
CCP § 1230.010, et. seq.)  When it does not initiate such an action and the private property 
owner is the one who sues, the action is known as inverse condemnation. (See City of Oroville 
v. Superior Court (2019) 7 Cal.5th 1091, 1102.)   
 
 To prove a claim for inverse condemnation, the plaintiff must establish that the defendant 
substantially participated in the planning, approval, construction, or operation of a public project 
or improvement which proximately caused injury to plaintiff's property.  (Pacific Shores Property 
Owners Assn. v. Department of Fish & Wildlife (2016) 244 Cal.App.4th 12, 43.)  Inverse 
condemnation is a powerful legal theory because generally, except in two situations, strict 
liability applies.  (See Bunch v. Coachella Valley Water Dist. (1997) 15 Cal.4th 432, 440-441.)    
 
 Alameda County has not established through undisputed facts or as a matter of law that 
it has proved either of the two required elements of its inverse condemnation cause of action.   
 

a. Public Improvement. 
 
 San Francisco argues that the portion of the arroyo it owns is unimproved and in its 
natural condition, and thus cannot be a public improvement.  The court agrees.   
 
 An improvement is an “addition to or betterment of real property that enhances its capital 
value . . . and is designed to make the property more useful or valuable.”  (Keller v. Chowchilla 
Water Dist. (2000) 80 Cal.App.4th 1006, 1013 (quoting Webster’s Dictionary).  By definition an 
“improvement” is something manmade.  It is an alteration from the natural state.   
 

Alameda County presents no evidence that San Francisco has changed the direction or 
dimensions of the Arroyo or in any other way altered the Arroyo from its natural state except to 
participate with other public entities in some erosion-reduction measures, which are typically not 
defined to constitute an improvement.    (See Gov. C. § 831.25 (b) (“For the purposes of this 
section, a natural condition exists and property shall be deemed unimproved notwithstanding 
the intervention of minor improvements made for the preservation or prudent management of 
the property in its unimproved state that did not contribute to the land failure.”)) 

 
A waterway that is unimproved is not a “public improvement.”  (See Gutierrez v. County 

of San Bernardino (2011) 198 Cal.App.4th 831, 839, 842 (holding that an unimproved portion of 
a paved road was not a public improvement); Wildensten v. East Bay Regional Park Dist. (1991) 
231 Cal.App.3d 976, 979-980  (“mere ownership of undeveloped land [a regional park], without 
more, cannot form the basis for an inverse condemnation claim [by an adjacent property owner 
whose property was damaged by landslides in the park]).)   
 

The County has cited no authority holding it is proper to hold a public entity strictly liable 
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in inverse condemnation for the mere act of owning property in that property’s natural state 
under circumstances like those present here.   As stated in Wildensten,  

 
All the District has done is purchase undeveloped land containing 
natural landslides and left it undeveloped. . . . Such passive 
ownership of raw land cannot logically be considered a 
governmental taking.  (Wildensten, supra, 231 Cal.App.3d at 981.)   

 
 The County argues that San Francisco is nevertheless liable for inverse condemnation 
for a variety of reasons.  First it argues this result is compelled by the definition of “public work 
or improvement” in Article I, Section 19 (e) of the California Constitution.  There, that term is 
defined to include “water-related . . . facilities or infrastructure.”  (Cal. Const., Art. I, § 19 (e).)  
However, a court has held that this section is not intended to define the circumstances when a 
public entity is liable for inverse condemnation, but only to state an exception to the prohibition 
in section 19 (b) on a public entity’s “acquiring by eminent domain an owneroccupied residence 
for the purpose of conveying it to a private person.”  (Ruiz v. County of San Diego (2020) 47 
Cal.App.5th 504, 525.)   
 
 Next, the County argues that the Arroyo is a public improvement because of an 
admission in San Francisco’s Complaint in this action.  The County points to the allegation in 
San Francisco’s Complaint that San Francisco owns and operates the City’s water “utilities . . . 
including watershed lands and facilities in . . . Alameda Count[y] managed as part of the Hetch 
Hetchy Regional Water System” and that in filing this action San Francisco seeks to protect “the 
financial interest of retail customers in San Francisco, and wholesale customers . . . in Alameda 
County.”  (Opening Brief at 9:20-28.)   
 
 San Francisco does not directly explain this language in its Complaint, but does so 
indirectly, by submitting evidence that Hetch Hetchy Regional Water System is just a broad term 
used to describe all of San Francisco’s assets from Yosemite to the Bay Area, and implicitly that 
the only “public improvement” within that System is that system’s infrastructure and facilities.  
(See Ramirez Decl., ¶ 4-8.)  The court also notes that the Complaint was not verified, and it 
alleged only that the watershed lands that San Francisco owns in Alameda County are 
managed as part of the Hetch Hetchy Regional Water System, not that they are part of a public 
improvement.  The term “managed” when used in connection the unimproved Arroyo could 
mean as little as holding the deeds and responding to public inquiries about it. 
 
 Next, the County argues that similar admissions are contained in San Francisco’s 
Charter.  But the statements in the charter add little to the alleged admission in San Francisco’s 
Complaint.  They state that the Hetch Hetchy system is important to San Francisco, not that the 
Arroyo is part of that system. 
 
 Next, the County argues that the Arroyo is part of the broader Hetch Hetchy water 
delivery system because water from the Arroyo naturally flows into Alameda Creek, Alameda 
Creek naturally flows into Calaveras Reservoir, and Calaveras Reservoir is part of the Hetch 
Hetchy public improvement.  However, San Francisco submits evidence that the Arroyo never 
flows into the actual Hetch Hetchy water delivery system and that no water from the Arroyo is 
delivered to San Francisco’s retail customers in San Francisco or wholesale customers in the 
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East Bay, thus raising a factual issue on this point.  (Ramirez Decl., ¶ 4-6.)   
 

In support of its argument that the Arroyo is part of the Hetch Hetchy public improvement 
even though the Arroyo is unimproved and does not flow, directly or indirectly, into that public 
improvement, Alameda County cites three cases:  Skoumbas v. City of Orinda (2008) 165 
Cal.App.4th 783; Souza v. Silver Dev. Co. (1985) 164 Cal.App.3d 165; and Stoney Creek 
Orchards v. State of California (1970) 12 Cal.App.3d 903, 905.   

 
All that these three cases establish, however, is that unimproved property may be 

considered part of a public improvement where it is contiguous with the public improvement and 
used by the public entity to serve the purposes of that improvement.  (Skoumbas, supra (court 
reversed summary judgment for City that owned catch basin and 40 feet of a drainage pipe, but 
not the final length of pipe, which was private property, because there were triable issues on the 
issue it found critical, which was “not whether the entire system was a public improvement, but 
rather whether the City acted reasonably in its maintenance and control over those portions of 
the drainage system it does own.”  (Skoumbas, supra, 165 Cal.App.4th at 787); Souza, supra 
(City owned storm drain installed as part of a housing development; storm drain funneled water 
into a creek; trial court found that the creek was part of the City’s overall storm drain system; 
appellate court held there was sufficient evidence to support this finding); Stoney Creek, supra 
(complaint held sufficient to overcome demurrer where it alleged that the State had substantially 
participated in the planning and development of three dams which caused erosion of the banks 
of the Sacramento River by changing the River’s natural flow).  

 
In contrast, Gutierrez holds that an unimproved continuation of a road that is not used as 

a road is not a public improvement, even though it is contiguous with the paved road.   
 
Here, San Francisco has submitted evidence that the Arroyo is not contiguous with any 

part of the Hetch Hetchy improvement and, that the Arroyo does not provide any water to that 
system. 
 
 The County’s next argument is that a public entity may be liable in inverse condemnation 
not just for the construction and operation of a public improvement but for its deliberate choice 
not to maintain one.  (See generally Bauer v. County of Ventura (1955) 45 Cal.2d 276; see 
Arreola v. County of Monterey (2002) 99 Cal.App.4th 722, 742.)  However, the County has not 
cited a case imposing liability on this basis for unimproved property, that is, for property that 
does not constitute a “public improvement.”  The County cites Bauer, but there the defendant 
definitely owned or controlled a public improvement – a system of ditches and levees diverting 
the waters of a natural watercourse.  (Id. at 281.)  Thus, the plaintiffs’ theory in Bauer was not 
poor maintenance of just any public property, but poor maintenance of a public improvement.  
As Bauer stated,  

 
the taking or damaging of private property for the maintenance of 
an existing public improvement involving a deliberate act which 
has as its object the direct or indirect accomplishment of the 
purpose of the improvement as a whole constitutes a taking or 
damaging of property for a public use and the owner of such 
property is entitled to compensation.  (Bauer, supra, 45 Cal.2d at 
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285 (emphasis added).) 
 

 The County cannot use San Francisco’s deliberate choice not to maintain property that is 
not a public improvement to transform that property into a public improvement.  As stated in 
Wildensten, “a governmental entity's mere ownership of undeveloped land and refusal to 
stabilize part of the land which threatens an adjacent landowner's property with landslide [does 
not] support[] a claim for inverse condemnation.” (Wildensten, supra, 231 Cal.App.3d at 979.)  A 
public entity’s “refusal to voluntarily assume a duty to correct natural conditions on its 
unimproved property cannot possibly be considered substantial participation in a public project 
or improvement.”  (Id. at 982.)   
 
 The County’s final argument is that San Francisco can be liable in inverse condemnation 
because it did not refuse to voluntarily assume a duty to correct natural conditions, but rather it 
assumed one by participating at some level in four erosion-prevention projects.  In light of the 
fact that inverse condemnation liability must be based on deliberate maintenance choices 
regarding a public improvement (see Bauer, supra), the court doubts that such liability could be 
based on the decision to perform some maintenance on property that does not otherwise 
constitute a public improvement – at least not unless there is evidence that those minimal 
improvements transformed the unimproved property into a public improvement or contributed to 
the injury.  (See Gov. C. § 831.25 (b); see also Gutierrez, supra 198 Cal.App.4th at 850 (“Here, 
in installing the K-rails, the County was attempting to protect private property owners from a risk 
created by nature. The evidence is clear that the County's conduct did not create a situation or a 
risk that would not otherwise have been present had it not installed the K-rails. As the December 
2003 storm indicated, plaintiffs' properties would have flooded again if the K-rails had not been 
installed. The public improvement did not expose plaintiffs' properties to a risk of flooding that 
did not otherwise exist”); Souza, supra, 164 Cal.App.3d at 172 (“the City's storm drainage 
system added only ‘a minimal amount’ of water to the creek. Moreover, there was no evidence 
that this minimal addition caused the erosion which led to the landslide. . . . Plaintiffs cite no 
case in which a public entity has been held liable in inverse condemnation even though its 
public improvement had no effect on the flow of water in a natural watercourse.”)  A ruling to the 
contrary would seem to violate public policy, because it would signal to public entities that they 
are better off doing nothing to address the inherent danger of an unimproved property than 
taking basic, prudent protective measures.   
 
 Even if the performance of such maintenance could, however, transform unimproved 
property into a public improvement, there are factual issues about the level of San Francisco’s 
involvement in those projects and whether those projects worsened, rather than alleviated, or 
had no effect on, the erosion here.  (See Ramirez Decl., ¶ 9, 10.)   
 

b. Substantial Causation. 
 

The California Supreme Court has recently clarified the law and held that not just any 
concurrent cause attributable to a public entity will suffice to find the entity liable in inverse 
condemnation.  The damage to private property must be “substantially caused by an inherent 
risk presented by the deliberate design, construction, or maintenance of the public 
improvement.”  (City of Oroville, supra, 7 Cal.5th at 1105.)   
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[O]ur inverse condemnation decisions offer a relatively clear 
picture of the causal relationship that must be shown for a claim to 
succeed. Liability depends on whether some element of physical, 
but-for causation is present to link the public improvement and the 
damage. The damage must be the “‘necessary or probable result’ 
of the improvement, or if ‘the immediate, direct, and necessary 
effect’ thereof was to produce the damage.” (Van Alstyne, supra, 
20 Hastings L.J. at p. 436, fn. omitted, italics added.) Rather than 
training attention on the mere presence of causation, our cases 
have focused instead on whether there is proof that the damages 
“followed in the normal course of subsequent events” and were 
“predominantly” produced by the improvement. . . .  
 
At the core of the test is the requirement that—even in the case of 
multiple concurrent causes—the injury to private property is an 
“inescapable or unavoidable consequence” of the public 
improvement as planned and constructed. (Van Alstyne, supra, 20 
Hastings L.J. at p. 437, fn. 32.) . . . Accordingly, the substantial 
causation element of the analysis ensures liability is imposed only 
in instances where there is a sufficiently meaningful causal 
relationship between the damage to private property and the 
inherent risks posed by the public improvement as designed, 
constructed, or maintained. This approach avoids treating inverse 
condemnation as a species of strict or “‘absolute liability’” that 
would avoid the necessary analysis of inherent risks and 
substantial causation, frustrating the development of public 
improvements because of the increased costs to public entities.  
(City of Oroville, supra, 7 Cal.5th 1107-1108.) 

 
 The last sentence quoted above answers Alameda County’s apparent assertion that if 
this is a case of strict liability there is automatically substantial causation or that “Strict Liability 
Means ‘Substantial Causation.’”  (Opening Brief at 13:11.)  That last sentence clearly states that 
substantial causation must exist to create liability for inverse condemnation even in cases 
decided under a strict liability standard.   (See also Arreola v. County of Monterey, supra, 99 
Cal.App.4th at 738 (the only limits to the strict liability declared in Albers v. County of Los 
Angeles (1965) 62 Cal.2d 250 are that “(1) the injuries must be physical injuries of real property, 
and (2) the injuries must have been proximately caused by the public improvement as 
deliberately constructed and planned” (emphasis added).) 
 

Alameda County apparently made its assertion to justify why its Separate Statement 
does not assert that the Arroyo “substantially” caused damage to its road, but only that erosion 
in San Francisco’s portion of the Arroyo “caused” that damage.  Thus, it supplied no evidence 
about what caused the erosion or whether the erosion resulted from a deliberate choice of San 
Francisco regarding the design, construction, or maintenance of the Arroyo.  (See UMF No. 8; 
cf. SFAF No. 10.)   
 

The County cites the California Supreme Court’s decision in Bunch v. Coachella Valley 
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Water Dist. (1997) 15 Cal.4th 432 on this point, but Bunch did not state that “strict liability means 
substantial causation.”  Bunch was not even primarily about causation.  Rather, the issue 
presented there was whether the facts of the case supported strict liability or liability only if the 
public entity engaged in unreasonable conduct.  (See Bunch, supra, 15 Cal.4th at 447.)  In any 
event, the California Supreme Court’s decision in the 2019 case of City of Oroville is its final 
word on causation, not its earlier decision in Bunch in 1997. 
 
 Two factors raise questions about whether the County has met the City of Oroville 
standard of showing a “sufficiently meaningful causal relationship between the damage to 
private property and the inherent risks posed by the public improvement as designed, 
constructed, or maintained”:  (1) the natural tendency of waterways like the Arroyo to suffer 
erosion and (2) the heavy rainfall that occurred in February 2017.  Therefore, even if the County 
had met its initial burden on the substantial causation issue, a triable issue of fact would remain.  
(See SFAF No. 10, 11; see also Belair v. Riverside County Flood Control Dist. (1988) 47 Cal.3d 
550, 559-560.)   
 
 Fifth Cause of Action, Statutory Violations 
 
 In its Fifth Cause of Action, the County is suing San Francisco for damages under Health 
and Safety Code section 1480.5 and Alameda County Ordinance numbers 12.08.040 and 
12.08.140.  Each of these laws provides remedies for encroachments. 
 
 San Francisco argues that neither the erosion that caused the road failure nor the water 
than led to the erosion constitutes an encroachment.  The court agrees. 
 
 Alameda County Ordinance Number 12.08.020 defines an encroachment as “the act of 
going upon or using the right-of-way of a public roadway for any of the following purposes:  . . . 
2.  Constructing, installing, or maintaining any . . . berm, swale, ditch, culvert . . . or structure 
within the right-of-way, including the attachment of any telecommunications facility to an existing 
utility pole or other structure within the right-of-way.” 
 
 On its face, the definition of “encroachment” in this Ordinance is not broad enough to 
include erosion or water that causes erosion unless the water or erosion occurred while San 
Francisco was in the act of going upon the right-of-way to maintain a structure within the right-
of-way.  No evidence has been submitted that this is what occurred. 
 
 Streets and Highways Code section 1480 defines an encroachment as “any structure or 
object of any kind or character placed, without the authority of law, either in, under or over any 
county highway.”  This definition is considerably broader than the one in the Ordinance, among 
other reasons, because of its reference to an “object of any kind.” But that definition also 
requires that the object be “placed.”  That verb implies human intervention.  A human being 
would have to place the water or erosion where it could damage the highway.  Here, no 
evidence has been presented that San Francisco placed the water or erosion where those 
things could damage the road or even that San Francisco could be considered responsible for 
those things being placed there due to prior alterations of or improvements to the Arroyo.  
Rather, there is evidence that the water or erosion is due to natural conditions or the acts of 
third parties upstream.  On the facts here, San Francisco could be considered to have “placed” 
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water or erosion under the County’s road only through its failure to take effective 
countermeasures, not through an affirmative act. The County has cited no authority establishing 
that this qualifies.   
 
 The two authorities that Alameda County cites are not persuasive.  First, the County 
cites Streets and Highways Code section 1488.  That section provides a remedy specifically 
against a “person who, in storing or distributing water for any purpose, permits water to overflow 
or by seepage to saturate a county highway, to the injury of the highway . . .”   
 

Sections 1480 and 1488 were enacted in the same year, 1935.  Section 1480 does not 
define “encroachment” to include water intrusion.  If it did, it is not obvious why the Legislature 
would have needed to provide a remedy specifically about water intrusion.  Therefore, the court 
does not conclude that section 1488 expands the definition of “encroachment” in section 1480, 
but rather that section 1488 provides a special remedy for damage caused by something that 
does not qualify as an encroachment under section 1480.  
 

The County’s other authority is Jamison v. Department of Transportation (2016) 4 
Cal.App.5th 356.  In Jamison, the encroachment consisted of blocks that a private landowner 
placed in the State’s right-of-way to divert water from a ditch or culvert so the water would 
overflow and irrigate his farm.  The trial court enjoined the State from removing the blocks, but 
the appellate court reversed, holding that the blocks were an encroachment even though they 
were placed in the right-of-way for only seven months of the year.  (Id. at 364.)  Jamison does 
not aid the County.  That case does not establish that water or erosion naturally caused by an 
unimproved waterway constitutes an encroachment. 
 
 In the absence of a case so stating, the court declines to rule that water or erosion 
naturally moving from a public entity’s unimproved property onto adjacent private property rather 
than being placed there by the entity constitutes an encroachment under section 1480 of the 
Streets and Highways Code. 
 
 San Francisco’s Eighteenth Affirmative Defense, Government Code sections 831.2 
and 831.25 
 

The parties agree that Government section 831.2 is no defense to the claims in this 
case.  Therefore, the court turns to section 831.25.   

 
In pertinent part, section 831.25 states, “Neither a public entity nor a public employee is 

liable for any damage or injury to property . . . off the public entity’s property caused by land 
failure of any unimproved public property if the land failure was caused by a natural condition of 
the unimproved public property.” 

 
The County argues that this immunity is inapplicable by its express terms because the 

immunity applies only to damages off San Francisco’s property, whereas the damage here was 
to a road on an easement on San Francisco’s property. 

 
San Francisco argues that reading the immunity this narrowly makes no sense from a 

policy standpoint and would discourage public entities from granting easements. 
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While the issue is not free from doubt, on balance, the court favors San Francisco’s 

position, and concludes that the County has not established that the immunity is inapplicable as 
a matter of law.   

 
San Francisco’s view finds support in the Government Code’s definition of public 

property for purposes of Chapter Two, Dangerous Conditions of Public Property.  Section 830 
defines “public property” to mean “real . . . property owned or controlled by the public entity, but 
[does] not include easements . . .  that are located on the property of the public entity but are not 
owned or controlled by the public entity.”  This definition applies to all sections in Chapter Two.  
Section 831.25 is one such section.  Thus, damage to an easement on public property is not 
damage to property of the public entity that owns the fee interest – it is damage to the property 
or property interest of the owner of the easement.  Therefore, for purposes of section 831.25, 
damage to an easement is damage to property is off the property of the public entity that owns 
the fee interest. 

 
The only possible qualification on this would be if the public entity owning the fee interest 

had the right to control what occurred on the easement.  In that circumstance, what occurred on 
the easement might be considered to have occurred on the property of the fee holder.  
However, the County has not submitted evidence that San Francisco owned or controlled the 
County’s road.  Therefore, the damage to the road occurred off San Francisco’s property for 
purposes of section 831.25.   

 
In its Reply Brief, the County argues that San Francisco did retain control, but the Reply 

Brief focuses on San Francisco’s retained control over the Arroyo and the sublateral or 
underground support for the County’s road.  However, what the County must establish is that 
San Francisco had control over the road itself.  San Francisco’s control of the property outside 
the easement is what creates the immunity, not what destroys it.   

  
Requests for Judicial Notice 
 

The court grants the County’s Request for Judicial Notice filed 7/15/21 and San 
Francisco’s request filed 10/7/21.  It takes judicial notice of the existence and contents of the 
attached documents. 
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